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CASES, REGULATIONS AND STATUTES

by Robert P. Achenbach, Jr 
BANKRUPTCY 
GENERAL 
FEES. Under 11 U.S.C. § 104(b)(1), various fees associated 
with bankruptcy filings are adjusted for inflation every three 
years: 
11 U.S.C. Before After
 Section April 1, 2004 March 31, 2004 
Section 109(e)—allowable debt 
limits for filing bankruptcy 
under Chapter 13 Unsecured debt $290,525 $307,675
 Secured debt 871,550 922,975 
Section 303(b)—minimum aggregate 
claims needed for the commencement 
of an involuntary bankruptcy: 
paragraph (1) 11,625 12,300

paragraph (2) 11,625 12,300

Section 507(a)—priority claims: 
paragraph (3) (unsecured claims) 4,650 4,925 
paragraph (4)(B)(i) (benefit plan) 4,650 4,925 
paragraph (5) (grain storage facility) 4,650 4,925 
paragraph (6) (security deposits) 2,100 2,225 
Section 522(d)—value of property exemptions allowed to the debtor: 
paragraph (1) (residence) 17,425 18,450 
paragraph (2) (motor vehicle) 2,775 2,950 
paragraph (3) (furnishings, per item) 450 475
 (aggregate total) 9,300 9,850

paragraph (4) (jewelry) 1,150 1,225

paragraph (5) (wild card) 925 975

 additional if not used for residence) 8,725 9,250

paragraph (6) (tools and books) 1,750 1,850

paragraph (8) (life insurance) 9,300 9,850

paragraph (11)(D) (monetary damages

for bodily injury) 17,425 18,450

Section 523(a)(2)(C)—“luxury goods
 and services” or cash advances obtained
 by the consumer debtor within 60 days
 before the filing of a bankruptcy petition,
  which are considered nondischargeable. 1,150 1,225 
69 Fed. Reg. 8482 (Feb. 24, 2004). 
CHAPTER 12 
PLAN. The debtors had granted a bank a security interest in 
the debtors’ inventory, accounts receivable, farm equipment, 
and products, livestock, milk and milk proceeds. The debtors’ 
loans had an interest rate of 1.5 percent plus the prime rate but 
when the debtors defaulted on the loans, the interest rate, under 
the loan agreement, was raised to the prime rate plus 5.5 percent. 
The debtors filed for Chapter 12 after defaulting on the notes 
and the bank had already increased the interest rate as allowed 
by the default provisions in the loan agreement. The debtors’ 
plan provided for payment of the secured loan in installments 
over the life of the plan at the original contract rate of 1.5 percent 
plus the prime rate. The bank objected to the plan and argued 
that, because the bankruptcy petition was not filed until after the 
default, the default interest rate should be used to determine the 
present value interest rate under the plan. The court rejected the 
bank’s argument as unsupported by statute or case law and held 
that the original contract rate was the presumptive fair market 
value interest rate for plan installment payments. In re Yett, 306 
B.R. 287 (Bankr. 9th Cir. 2004). 
FEDERAL TAX 
DISCHARGE. Prior to the debtor’s filing for Chapter 7, the 
IRS had filed a lien for the back taxes owed by the debtor. The 
IRS had assessed the taxes within 240 days before the petition 
but the debtor argued that the taxes were dischargeable under 
Section 523(a)(1)(A) because the IRS held a secured claim and 
Section 507(a)(8) concerned only unsecured claims. The court 
rejected the debtor’s argument and held that Section 523(a)(1)(A) 
refers to the kind of tax listed in Section 507(a)(8) and not the 
type of claim involved. Therefore, the debtor’s back taxes 
remained nondischargeable. In re Barranco, 204-1 U.S. Tax Cas. 
(CCH) ¶ 50,255 (Bankr. W.D. Va. 2004). 
FEDERAL AGRICULTURAL 
PROGRAMS 
ANIMAL WELFARE ACT. The APHIS has adopted as final 
regulations which exclude from the definition of animal only birds 
bred for use in research. Previously all birds were excluded from 
the definition but the Farm Security and Rural Investment Act of 
2002 mandated the change in the definition as to birds. Note, 
however, that, under current statute and regulations, poultry used 
or intended for use as food or fiber are also excluded from the 
definition of animal. 69 Fed. Reg. 108 (June 4, 2004). 
CROP INSURANCE. Iowa State University Cooperative 
Extension Service has published a review of the delayed and 
prevented planting provisions under Multiple Peril Crop Insurance 
policies. William Edwards, “Delayed and Prevented Planting 
Provisions for Multiple Peril Crop Insurance,” FM-1859, June 
2004. 
FEDERAL ESTATE 
AND GIFT TAXATION 
FAMILY-OWNED BUSINESS DEDUCTION. Although the 
decedent’s estate included farm land and equipment, the estate’s 
attorney did not include a FOBD election for the estate on the 
estate tax return because the attorney incorrectly determined that 
the estate did not qualify for the deduction. The estate filed a 
protective claim for refund based on the FOBD election and sought 
an extension of time to file an amended estate tax return to make 
the FOBD election. The IRS granted the extension. Ltr. Rul. 
200422044, Feb. 18, 2004. 
GENERATION-SKIPPING TRANSFERS. The taxpayer 
established a trust for the benefit of the taxpayer’s children and 
their issue. The trust was intended to be exempt from GST tax. 
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The taxpayer was advised by an attorney to file annual gift tax 
returns for amounts transferred to the trust and to allocate a portion 
the GST tax exemption to each gift. However, the taxpayer’s gift 
tax return preparer failed to make the GST exemption allocation 
for seven annual gift tax returns before the taxpayer discovered 
the omission. The taxpayer requested an extension of time to 
make the exemption allocations on amended returns. The IRS 
granted the extension. Ltr. Rul. 200414002, Dec. 17, 2003. 
FEDERAL INCOME 
TAXATION 
BAD DEBTS. The taxpayer was the sole shareholder of a 
corporation which operated a trucking business. The taxpayer 
was also an employee of the corporation, serving as manager of 
operations. The taxpayer made loans to the corporation in order 
to keep the business running and to preserve the taxpayer’s 
employment with the corporation. The corporation filed for 
Chapter 7 bankruptcy in 1996 and the loans were discharged 
without payment in 1996. The taxpayer argued that the amount 
of the loans was a business bad debt entitled to be deducted from 
the taxpayer’s gross income. The IRS argued that the loan was 
deductible as a miscellaneous itemized deduction, subject to the 
2 percent limitation. The court held that the bad debt deduction 
had to be claimed as a miscellaneous itemized deduction because 
the taxpayer was not in the trade or business of lending money 
but was in the trucking business. The court held that the business 
bad debt deduction could not be taken by an employee of the 
debtor. Graves v. Comm’r, T.C. Memo. 2004-10. 
CONSTRUCTIVE RECEIPT. The taxpayer was a member 
of an agricultural cooperative and in 1994 and 1995 received a 
notice of “value-added” payments to be made in November. 
However, the notices allowed the taxpayer to elect to defer receipt 
of the payments to the following January. The court held that, 
under Bot v. Comm’r, 353 F.3d 595 (8th Cir. 2003), aff’g, 118 
T.C. 138 (2002), the cooperative acted as the agent of the taxpayer 
and that the only limitation on the receipt of the money in 
November was self-imposed by the taxpayer; therefore, the 
taxpayer constructively received the money in November and 
could not defer recognition of the income to the following tax 
year. See Warren v. United States, 613 F.2d 591 (5th Cir. 1980). 
The Digest will publish an article on this case by Neil Harl in the 
next issue. Scherbart v. Comm’r, T.C. Memo. 2004-143. 
CASUALTY LOSSES. The taxpayers had stored furniture, 
personal belongings and old books in a rental storage facility 
and the property was damaged by a water leak. The taxpayer’s 
claimed a casualty loss for the diminution in value of the property; 
However, the taxpayers did not present any evidence of the 
purchase price or other tax basis in the property. The court held 
that the casualty loss deduction was not allowable for failure to 
substantiate any income tax basis in the property. Werner v. 
Comm’r, T.C. Summary Op. 2004-80. 
COURT AWARDS AND SETTLEMENTS. The taxpayer had 
joined in a lawsuit against the state of California and several 
state agencies claiming that a hiring policy was unconstitutional 
in that it gave favored treatment to minorities. The lawsuit did 
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not ask for any monetary damages, only the cessation of the hiring 
policy.  After a United States Supreme Court decision against such 
hiring policies in another case, the state terminated its hiring policy 
and the trial court dismissed the lawsuit as moot. The plaintiffs 
appealed the dismissal and the appellate court reversed, holding 
that some remedy had to be provided. After negotiations, the 
defendant agreed to provide $350,000 for all plaintiffs, with the 
amount to be divided as the plaintiffs agreed among themselves. 
The settlement did not specify any injury or harm for which the 
money was compensation. The taxpayer did not include the 
taxpayer’s share in income, arguing that the settlement was paid 
for the taxpayer’s mental anguish. The court held that the 
settlement was included in income because the taxpayer’s lawsuit 
did not allege any physical injury and the taxpayer did not provide 
any evidence of medical expenses or physical injury from the 
defendant’s conduct. Kidd v. Comm’r, T.C. Memo. 2004-135. 
DEPRECIATION. The IRS has adopted as final regulations 
which provide rules for determining the annual depreciation 
allowance under I.R.C. § 168 for property for which the use 
changes in the hands of the taxpayer. Changes in use include a 
conversion of personal use property to a business or income-
producing use, a conversion of MACRS property to personal use, 
or a change in use of MACRS property that results in a different 
recovery period, depreciation method, or both. The regulations 
provide that personal use property converted to business or 
income-producing use is treated as being placed in service by the 
taxpayer on the date of the conversion. Thus, the property is 
depreciated by using the applicable depreciation method, recovery 
period, and convention prescribed under I.R.C. § 168 for the 
property beginning in the taxable year the change of use occurs. 
The depreciable basis of the property for the year of change is the 
lesser of its fair market value or adjusted depreciable basis at the 
time of the conversion. A conversion of MACRS property from 
business or income-producing use to personal use is treated as a 
disposition of the property. Depreciation for the year of change is 
computed by taking into account the applicable convention. No 
gain, loss, or depreciation recapture is recognized upon the 
conversion. See Rev. Rul. 69-487, 1969-2 C.B. 165. 
The regulations provide rules for MACRS property if a taxpayer 
changes the use of the property after the property’s placed-in­
service year but the property continues to be MACRS property in 
the hands of the taxpayer.  In general, the regulations provide that 
a change in the use of MACRS property occurs when the primary 
use of the MACRS property in the taxable year is different from 
its primary use in the immediately preceding taxable year.  If a 
change in the use of MACRS property has occurred, the 
depreciation allowance for the MACRS property for the year of 
change is determined as though the change in the use of the 
MACRS property occurred on the first day of the year of change. 
The regulations also provide rules for determining the applicable 
depreciation method, recovery period, and convention used to 
determine the depreciation allowances for the MACRS property 
for the year of change and subsequent taxable years. If a change 
in the use of MACRS property results in a shorter recovery period 
and/or a more accelerated depreciation method, the adjusted 
depreciable basis of the property as of the beginning of the year 
of change is depreciated over the shorter recovery period and/or 
by the more accelerated depreciation method beginning with the 
year of change as though the MACRS property is first placed in 
101 Agricultural Law Digest 
service in the year of change. Under certain circumstances, this 
rule may adversely affect taxpayers. For example, under this 
rule, if a change in the use of MACRS property results in a 
shorter recovery period, a taxpayer must depreciate that MACRS 
property over the new shorter recovery period even if the 
remaining portion of the original longer recovery period is less 
than the new shorter recovery period. To avoid this adverse effect, 
the regulations allow a taxpayer to elect to continue to depreciate 
the MACRS property for which the new recovery period is 
shorter or a more accelerated method is allowed as though the 
change in use had not occurred. 
If a change in the use of MACRS property results in a longer 
recovery period and/or slower depreciation method, the adjusted 
depreciable basis of the property is depreciated over the longer 
recovery period and/or by the slower depreciation method 
beginning with the year of change as though the taxpayer 
originally placed the MACRS property in service with the longer 
recovery period and/or slower depreciation method. Accordingly, 
the adjusted depreciable basis of the MACRS property as of the 
beginning of the year of change is depreciated over the remaining 
portion of the new, longer recovery period as of the beginning 
of the year of change. 
For MACRS property depreciated under the optional 
depreciation tables in Rev. Proc. 87-57, 1987-2 C.B. 687 before 
the change in use, the taxpayer may (but is not required to) 
continue to depreciate the property under the tables after the 
change in use. If the taxpayer desires to use the optional 
depreciation tables after a change in the use instead of the 
formulas (for example, see section 6 of Rev. Proc. 87-57, 1987­
2 C.B. at 692), the regulations provide guidance on choosing 
the applicable optional depreciation table. If the change in use 
results in a longer recovery period and/or a slower depreciation 
method, the regulations also provide guidance on how to modify 
the calculation involved to compute the depreciation allowances 
beginning in the year of change. 
If a change in the use of MACRS property results in a shorter 
recovery period and/or more accelerated depreciation method, 
the taxpayer may use the optional depreciation table that 
corresponds to the applicable depreciation method, recovery 
period, and convention, determined as though the property is 
placed in service in the year of change. Taxpayers should be 
aware that using this table will result in less depreciation than 
using the formulas, because the convention is factored into the 
optional depreciation tables, and taken into account in 
determining depreciation in the year of change. However, if the 
formulas are used, the convention is not taken into account in 
the year of change. 
The regulations provide rules for MACRS property if a change 
in the use occurs during the taxable year the property is placed-
in-service and the property continues to be MACRS property in 
the hands of the taxpayer. If the use of MACRS property changes 
during its placed-in-service year, the depreciation allowance 
generally is determined by the primary use of the property during 
that taxable year. However, in determining whether MACRS 
property is used within or outside the United States during the 
placed-in-service year, the predominant use, instead of the 
primary use, of the MACRS property governs. Further, in 
determining whether MACRS property is tax-exempt use 
property or imported property covered by an executive order 
during the placed-in-service year, the use of the property at the 
end of the placed-in-service year governs. 
Finally, the regulations amend the final regulations under I.R.C. 
§ 168(i)(4) for property accounted for in a general asset account 
for which the use changes, resulting in a different recovery period 
and/or depreciation method. While this change in use does not 
cause or permit the revocation of the election to account for the 
property in a general asset account, the property generally is 
removed from its existing general asset account and placed in a 
separate general asset account. 69 Fed. Reg. 33840 (June 17, 
2004). 
DISASTER LOSSES. On June 3, 2004, the President 
determined that certain areas in Indiana were eligible for 
assistance under the Disaster Relief and Emergency Assistance 
Act (42 USC 5121) as a result of severe storms, tornadoes and 
flooding, which began on May 27, 2004. FEMA-1520-DR. On 
June 3, 2004, the President determined that certain areas in Ohio 
were eligible for assistance under the Act as a result of tornadoes, 
flooding, severe storms and flooding, which began on May 18, 
2004. FEMA-1519-DR. On May 25, 2004, the President 
determined that certain areas in Iowa were eligible for assistance 
from the government under the Act as a result of severe storms, 
tornadoes, and flooding that began on May 19, 2004. FEMA­
1518-DR. Accordingly, taxpayers in the affected areas who 
sustained losses may deduct them on their 2003 federal income 
tax returns. 
EARNED INCOME TAX CREDIT. The taxpayer had 
winnings from gambling and an equal or greater amount of 
gambling losses for the same tax year. The court held that the 
gambling winnings had to be included in gross income and 
decreased the taxpayer’s eligibility for earned income tax credit. 
Because the gambling losses were deductible only as itemized 
miscellaneous expenses, the gambling losses did not decrease 
the taxpayer gross income so as to increase the earned income 
tax credit. Petty v. Comm’r, T.C. Memo. 2004-144. 
FERTILIZER EXPENSE. The taxpayer owned and managed 
timberland to produce trees for the taxpayer’s lumber and wood 
products business. The taxpayer applied fertilizer to a stand of 
trees, a procedure done once during the life of the timber stand. 
The IRS ruled that the costs of the fertilizer and application were 
currently deductible as ordinary and necessary business expenses. 
The IRS noted that the application of fertilizer was not 
significantly different, for deduction purposes, from the costs of 
other maintenance expenses such as fire, disease, insect and brush 
control, all of which are also currently deductible as business 
expenses. See Barham v. United States, 301 F.Supp. 43 (M.D. 
Ga. 1969), aff’d on other grounds, 429 F.2d 40 (5th Cir. 1970). 
Rev. Rul. 2004-62, I.R.B. 2004-25. 
IRA. The decedent owned a Roth IRA which had a trust as a 
beneficiary. The decedent and spouse had established the trust 
and the trust provided that, upon the death of the decedent, the 
trust was to be split into two trusts, one of which was under the 
spouse’s complete control such that the spouse had the power to 
terminate the trust. The spouse transferred the Roth IRA funds to 
the trust, had the trust distribute the funds to the spouse, and 
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placed the funds in a Roth IRA owned by the spouse, all within 60 
days. The IRS ruled that the IRA was not inherited by the  spouse 
and the spouse could rollover the distribution to another IRA 
without including the funds in gross income. Ltr. Rul. 200424011, 
March 17, 2004. 
The taxpayer withdrew funds from an IRA in order to purchase 
a first home; however, the sale was not completed and the taxpayer 
redeposited the funds into the IRA 72 days after the withdrawal. 
The taxpayer sought a waiver of the 60 day rollover requirement. 
The IRS ruled that the waiver was not required because I.R.C. § 
72(t)(8)(E) allows for a 120 day rollover period for funds withdrawn 
in order to purchase a home for first-time homeowners where the 
purchase is not completed. Ltr. Rul. 200423033, March 9, 2004. 
INTEREST RATE. The IRS has announced that, for the period 
July 1, 2004 through September 30, 2004, the interest rate paid on 
tax overpayments is 4 percent (3 percent in the case of a corporation) 
and for underpayments is 4 percent. The interest rate for 
underpayments by large corporations is 6 percent. The overpayment 
rate for the portion of a corporate overpayment exceeding $10,000 
is 1.5 percent. Rev. Rul. 2004-56, I.R.B. 2004-25. 
LEVY. The IRS had filed a tax lien and filed a continuing levy 
against the taxpayer’s wages for payment of back taxes. The 
taxpayer’s employment was terminated and the taxpayer received 
$17,000 in severance pay. The IRS sought to include the severance 
pay in the levy but the taxpayer argued that the severance pay was 
not wages and required a separate levy. The court held that the 
severance pay was treated as wages for other income tax purposes; 
therefore, the IRS could include the severance pay under the original 
wage levy. Meehan v. Comm’r, 122 T.C. No. 23 (2004). 
LIKE-KIND EXCHANGES. The IRS has ruled that 
components of railroad track assembled and attached to the land 
are not like-kind property with unassembled components of railroad 
track. Under state law, the assembled and laid track was considered 
real property and the unasembled components were personal 
property. Ltr. Rul. 200424001, December 8, 2003. 
PENSION PLANS. For plans beginning in June 2004 for 
purposes of determining the full funding limitation under I.R.C. § 
412(c)(7), the corporate bond weighted average is 6.34 percent 
with the permissible range of 5.70 to 6.34 percent (90 to 120 percent 
permissible range). The 30-year Treasury securities rate for this 
period is 5.17 percent, the 90 percent to 105 percent permissible 
range is 4.65 percent to 5.43 percent, and the 90 percent to 110 
percent permissible range is 4.65 percent to 5.69 percent. Notice 
2004-42, I.R.B. 2004-24. 
An employer maintained a single-employer defined 
benefit plan qualified under I.R.C. § 401(a) with a plan year ending 
June 30. The plan contained a retiree health benefits account that 
satisfies the requirements of I.R.C. § 401(h). Under the plan the 
employer was permitted to make qualified transfers of excess 
pension assets, in accordance with I.R.C. § 420, to such account 
from time to time to fund applicable health benefits. On June 30, 
2002, the employer made a qualified transfer of excess pension 
assets to the I.R.C. § 401(h) account. Effective July 1, 2004, the 
employer offered to covered individuals the opportunity to receive 
enhanced pension benefits in return for waiving their applicable 
health benefits. The IRS ruled that, if a covered individual accepts 
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the offer to waive such coverage, the cessation of coverage will 
be treated as an employer-initiated reduction in coverage for 
purposes of determining whether the employer has significantly 
reduced retiree health coverage during the cost maintenance 
period. Rev. Rul. 2004-65, I.R.B. 2004-27. 
RESIDENT ALIENS. The IRS has issued Form 8802, 
Application for United States Residency Certification for 
taxpayers who need proof of United States residency to 
qualify for lower tax rates under a treaty. The new Form 8802 
will replace the current procedure, under which taxpayers must 
request residency certification by sending a letter to the IRS. Form 
8802 should be faxed to the IRS at (215) 516-1035 or (215) 516­
2485. Taxpayers also may mail the form to Internal Revenue 
Service, Philadelphia Service Center, US Residency Certification 
Request, PO Box 16347, Philadelphia, PA 19114-0447. More 
information is available on the IRS’s website at www.irs.gov/ 
businesses/small/international under “News and Events.” IR­
2004-78. 
SAFE HARBOR INTEREST RATES 
July 2004 
Annual Semi-annual Quarterly Monthly 
Short-term 
AFR 2.26 2.25 2.24 2.24 
110 percent AFR 2.50 2.48 2.47 2.47 
120 percent AFR 2.72 2.70 2.69 2.68 
Mid-term 
AFR 4.11 4.07 4.05 4.04 
110 percent AFR 4.53 4.48 4.46 4.44 
120 percent AFR 4.94 4.88 4.85 4.83 
Long-term 
AFR 5.34 5.27 5.24 5.21 
110 percent AFR 5.88 5.80 5.76 5.73 
120 percent AFR 6.42 6.32 6.27 6.24 
Rev. Rul. 2004-66, I.R.B. 2004-27. 
SALE OF RESIDENCE. The taxpayer sold a residence in 
California in 1992 and purchased land in Hawaii for building a 
new residence. After a disagreement with a contractor threatened 
the property in Hawaii, the taxpayer transferred the property to a 
trust for an amount less than half what the taxpayer paid for the 
property. The taxpayer retained an option to repurchase the 
property. Construction of the new residence continued while the 
trust owned the property and the property was reconveyed to the 
taxpayer for a minimal amount once the contractor threat was 
removed. The taxpayer claimed a capital loss from the sale of the 
property to the trust. The court held that no loss deduction was 
allowed because the taxpayer did not intend to or actually convert 
the property to a commercial use before the sale to the trust. Joseph 
v. Comm’r, T.C. Memo. 2004-134. 
NEGLIGENCE 
RECREATIONAL USE. The defendants built a sled run on 
their property and allowed friends and neighbors to use the facility 
after obtaining permission from the defendants. The defendants 
also required that the defendants be present to supervise any use 
of the facility. After one of the friends, using the facility with 
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permission and with the defendants supervising, was injured 
while climbing some steps, the friend sued for negligence. The 
defendants argued that the Illinois Recreational Use Act granted 
them immunity from the negligence suit. The court held that 
the statute applied only where the defendant’s land is open for 
use by all of the general public and did not apply in this case 
because the defendants did not allow all of the general public 
to use their facility. See Uchtmann & Endres, “Recreational 
Use of Land & Liability Risk: Is New Legislation Needed?” 2 
Illinois Rural Policy Digest, No. 2 (Spring 2004). Hall v. Henn, 
802 N.E.2d 797 (Ill. 2003). 
NUISANCE 
HOG CONFINEMENT FACILITY. The plaintiffs owned 
property neighboring the defendant’s farm. The plaintiffs had 
moved into their home several years before the defendants 
constructed a large hog confinement facility nearby their 
property. The defendant filed suit alleging that the defendant’s 
facility was a nuisance which reduced the plaintiffs’ property 
value. The defendants argued that Iowa Code § 657.11(2) granted 
the plaintiffs’ facility immunity from the nuisance suit. The court 
held that the statute was unconstitutional as a governmental 
taking of property without compensation, in that the grant of 
immunity caused the loss of property value without 
compensation. However, the trial court had allowed hearsay 
evidence in the form of questionnaires filled out by visitors to 
the plaintiffs’ property and the appellate court reversed the trial 
court’s verdict for the plaintiffs because the evidence was 
improperly allowed. In addition, the court noted that the trial 
court’s award of damages only for the current loss of value of 
the plaintiffs’ property could be improper if the facility continued 
to be a nuisance. On remand, the trial court was instructed to 
award, if proved, damages for future harm if the defendants fail 
to abate the harm to the plaintiffs’ property. Gacke v. Pork Xtra, 
L.L.C., No. 147/02-0417, 2004 Iowa Sup. LEXIS 193 (Jun. 
16, 2004). 
The plaintiffs sued a large hog confinement operation claiming 
that four of the defendant’s hog confinement operations were a 
nuisance. The plaintiffs’ claimed that the confinement operation 
had deprived the plaintiffs of the normal use and enjoyment of 
their property.  The trial court held that the four hog confinement 
facilities were a nuisance and gave the defendant one year to 
abate the nuisance or cease operations. However, the trial court 
did not award monetary damages to the plaintiffs on the basis 
that the evidence was insufficient for the court to award damages 
for specific injury from the nuisance. On appeal, the court held 
that 11 of the plaintiffs presented sufficient evidence to support 
an award of monetary damages. The court noted that general 
damages from nuisance do not require specific proof and that 
the 11 had presented sufficient testimony to establish significant 
damage to their way of life and quality of life as a result of the 
odors from the hog confinement operations. The court held 
that two of the plaintiffs did not present sufficient evidence to 
entitle them to a monetary award, and that the remaining five 
plaintiffs did present sufficient evidence of damage, but testified 
that they only wanted the offensive odors to stop and did not 
seek damages. Stephens, et al. v. Pillen, 12 Neb. App. 600 (2004).

SECURED TRANSACTIONS 
FEDERAL FARM PRODUCTS RULE. The debtor catfish 
farmer had granted the plaintiff bank a security interest in the 
debtor’s catfish and catfish fingerlings. The bank filed financing 
statements with the state and county. In 1998, the bank sent a 
letter to a catfish buyer informing the buyer about the bank’s 
security interest in the debtor’s catfish. Another letter was sent in 
2000. Although many of the fish were purchased with checks 
made out jointly to the bank and debtor, 44 checks were made 
out solely to the debtor who defaulted on the bank’s loan. The 
bank sued the buyer for conversion based on those 44 checks. 
Arkansas had not established a central filing system so the bank’s 
security interest could be protected under 7 U.S.C. § 1631 by the 
bank’s direct notice to the buyer. The court noted that the statute 
set forth definite requirements for the notice, including (1) the 
secured creditor’s name and address, (2) the debtor’s name and 
address, (3) the debtor’s social security number or taxpayer 
identification number, (4) a description of the farm products 
covered by the security interest and a description of the property, 
and (5) any payment obligations conditioning the release of the 
security interest. The court also noted that the statute did not 
provide for a substantial compliance standard for the notice; 
therefore, the notice had to contain all of the information in order 
to be enforceable. The court held that the two letters to the buyer 
were insufficient to protect the bank’s security interest because 
the letters did not contain the debtor’s taxpayer identification 
number, address or counties in which the catfish were located. 
Farm Credit Midsouth, PCA v. Farm Fresh Catfish Co., 2004 
LEXIS 11573 (8th Cir. 2004). 
PERFECTION. A Chapter 7 bankruptcy debtor had granted a 
bank a security interest in all farm equipment, farm products, and 
livestock. The bank filed financing statements, U.C.C. Form No 
1, for the security interests with the county and state. During the 
bankruptcy case, the trustee sold two pieces of equipment, a Mack 
tractor and a trailer. The bank sought recovery of the proceeds of 
those sales as covered by its security interest. The trustee argued 
that the security interest was avoidable in the bankruptcy case 
because the lien was not perfected as to these items. The court 
noted that Mo. Stat. § 301.600(2) provides an exclusive filing 
requirement for motor vehicles and trailers. The statute states that 
a lien or encumbrance on a motor vehicle or trailer is perfected 
by the delivery to the director of revenue of the existing certificate 
of ownership, if any, an application for a certificate of ownership 
containing the name and address of the lienholder and the date of 
the security agreement, and the required certificate of ownership 
fee. The lien is perfected as of the time of its creation if the delivery 
to the director of revenue is completed within 30 days after 
creation of the lien, otherwise as of the time of delivery. The 
court held that, because the bank did not use the exclusive statutory 
method of perfection, the lien was unperfected as to the tractor 
and trailer and avoidable by the trustee. Because the lien was 
avoidable, the bank could not object to the sale of the equipment 
nor recover the proceeds of the sale. In re Gaylord Grain, L.L.C., 
Agricultural Law Press 
P.O. Box 50703 Eugene, OR 97405 
306 B.R. 624 (Bankr. 9th Cir. 2004).

IN THE NEWS

ANTI-TRUST. The Archer Daniels Midland Company 
announced that it reached a settlement with the plaintiff 
class in the federal anti-trust civil suit regarding high 
fructose corn syrup. Under the terms of the settlement, 
ADM agreed to pay $400 million to the plaintiff class 
which is comprised of customers who purchased high 
fructose corn syrup in the early 1990s. The settlement is 
subject to court approval, but the parties involved have 
agreed that all aspects of this dispute with ADM have been 
fully and satisfactorily resolved. This case, originally 
dismissed by the U.S. District Court and later reinstated 
by the U.S. District Court of Appeals, was scheduled for 
a jury trial in September 2004. The plaintiff class alleged 
damages of $1.6 billion, which are trebled in the event of 
a finding of liability. 2004. PRNewswire-FirstCall, June 
17, 2004. See also Harl, “Price Fixing in Agriculture,” 13 Agric. 
L. Dig. 121 (2002). 
PAYMENT LIMITATIONS. Following up on the 
effectiveness of a 1987 law that required the USDA to target 
farm bill payments to active farmers, the U.S. General 
Accounting Office has released a report called “USDA Needs to 
Strengthen Regulations and Oversight to Better Ensure Recipients 
Do Not Circumvent Payment Limitations.” The report, which 
was requested by Iowa Senator Chuck Grassley, a proponent of 
stiffer farm bill payment limitations, details key reasons current 
payment limits are not working. At the heart of the problem is 
the question of what “actively engaged in farming” means. “We 
shouldn’t have to question if folks receiving farm payments are 
actually the people with dirt under their fingernails,” Grassley 
told reporters. “At this point, it is time for Congress to make 
sure that only family farmers receive these payments within the 
intent of the 1987 law,” he said. Agriculture Online. See http:/ 
/ e m a i l . a g r i c u l t u r e . c o m / c g i - b i n 1 / D M / y /  
ehZL0BElVQ0TM0F23I0AW 
AGRICULTURAL TAX AND LAW SEMINARS

by Neil E. Harl and Roger A. McEowen 
August 24-27, 2004 Interstate Holiday Inn, Grand Island, NE 
Come join us for expert and practical seminars on the essential aspects of agricultural tax and law. Gain insight and understanding 
from two of the nation’s top agricultural tax and law instructors. 
The seminars are held on Tuesday, Wednesday, Thursday, and Friday. Registrants may attend one, two, three or all four days, with 
separate pricing for each combination. On Tuesday, Dr. Harl will speak about farm and ranch income tax. On Wednesday, Dr. Harl will 
cover farm and ranch estate planning. On Thursday, Roger McEowen will cover farm and ranch business planning. On Friday, Roger 
McEowen will cover agricultural commercial and property law with taxation. Your registration fee includes comprehensive annotated 
seminar materials for the days attended and lunch. 
The seminar registration fees for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual, or Principles of 
Agricultural Law (and for each one of multiple registrations from one firm) are $185 (one day), $360 (two days), $525 (three days), and 
$670(four days). 
The registration fees for nonsubscribers are $200, $390, $570 and $720, respectively. 
All Digest subscribers will receive a brochure in the mail soon. Full information is also available online at http://www.agrilawpress.com 
Contact Robert Achenbach at 541-302-1958, e-mail Robert@agrilawpress.com 
104 
